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O R D E R  

ose Island, J~Ic., doing business as SlicVs Lounge, appeals h m  an order of the 

County dismissing its he-count complaint for monetary damages against 

Edison Company. On appeal, plaintiff contends that the trial court erred 

it lacked jurisdiction over plainWs complaint. We disagree and aflirm the 

e following relevant facts. Plainti% Goose Island, Inc, is an Illinois 

Slick's Lounge, and operating a bar and restaurant on the property 

as 11 15 NO-Branch BD, Chicago, Illinois. Defendant, Commonwealth Edison commonly kno 

Company (ComE, 1 ), is a public utility regulated by the Illinois Commerce Commission (ICC) under 
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electrical service for non-payment of bills. On or about 

January 24, i003, Gdose Island paid CornEd the amount of the "transfer debit" as well as assc 

fees and late: charges1 

i 

On &gust 14,2003, Goose Island filed its complaint against CornEd arguingthat the 

ciated 

I 
i 
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filed its motion to dismiss pursuant to section 2-619 +the Illinois Code of CiviI Procedure. 7: 

ILCS 5D-619 (West 2004). After a fidl briefing, on ecember 12,2003, the aid court dismirsed 
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.revi' , this court considers only well-pleaded facts contained within the complaint. Ziemba v. 

Mieqzwa, 142 n. 2d 42,47,566 N.E.2d 1365, 1366 (1991). 

L i 

CornEd notes that Goose Island asserts facts within its brief on appeal that are not pled in its 

corn laint, ie., that the "transfer debit" was "15 times its average monthly bill," and that the transfer 

 deb'^ was "placed on the bill without any explanation." In accordance with the above Iegal 

pro , sition, we do not consider facts de hws the record on appeal. 

1 
! 

Initially, Goose Island contends that the circuit court has jurisdiction over this matter because 
:I 

complaint is for damages associated with an u n l a w  utilities charge. Goose Idand 

I 

a d s  that the Act provides that complaints concerning excessive or unjust rates and charges as well 
.I 

thejurisdiction of the ICC. 220 U S  5/9-252 

e Commission's jurisdiction is non-exclusive" 

st 2004)), allows c o m e r s  to "bring 

suits against utilities in court, even when their claims involve violations of the Act." 

341 IU ~ p p .  3d a9,94,79i N . E . ~  1195, 

oes not Fall within the broad definition of 

a ' r a b  or "charge" and that the ICC cannot provide rdief for its claims as stated in its complaint 

because its claim is for "damages resulting f?om breach of contract or tortious conduct." Sutherland 

v. lllinois Bell, 254 Ill. App. 3d 983, 991, 627 N.E.2d 145, 152 (1993). In SutherJand, this court 

held that the plaintiffs action against a utility for unordered, inadequate and ambiguously billed 

telephone service was properly within the jurisdiction of the circuit court as the claims involved 

damages and relief for breach of contract. Sutherland, 254 IU. App. 3d at 994. Goose Island also 

relies on Consumers Guild of America. Inc. v. Illinois Bell Tel. Co. ,  103 U. App. 3d 959,43 1 

-3- 



! 

1-04-0153 

41 (1998). 

other compensation of any public utility* * * _' 220 ILCS 5R-116 (West 2004). CornEd explains 

that a "transfer debit" is a "rate" or "charge" that falis under the category of 

pursuant to ICC regulations.' 83 Ill. Admin Code &Z280.50. This 

transfer a customer's unpaid balances to a bin for the same class 

customers, the ICC requires ComEd to provide booklets 

from discontinuing service while a customer is disputing 

I 

ComEd points out that Goose Island acknowledged in its complaint that it was subject to a "transfer 

~- 

'CornEd admits that section 280 50 of the Code uses the term "transfer" in defining 
arrangements for payment of unpaid balances for the same "class of senice." For example, 
ComEd is authorized to n"sfer a bill to a user for the Same class of senice ([.e., non-residential), 
and for the same form of service ( . e .  elemcity). ComEd confirms that the word "debit" is not 
part of the definition of the process anowed for by the Code 
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debit" charge, and was apprised of the 

authority under the ICC regulations 

Code $280 130(a)(l)(b) 

process ComEd argues that it acted with firll 

nated service at SIick's Lounge. 80 U Admin 

ComEd distinguishes the ca oose Island as inapposite. In Consumers Guild, the 

ephone company into using the "wrong type of plaintlffsought damages for being 

service," and this court found that 

could have dramatically reduced t 

Similarly, in Guwdev and Sutherl 

the utility had not clarified as opt iod 

at  988 

infcrm the plaintifFof an available service fiat 

nsumers Guild, 103 Ill. Am. 3d at 964-65 

that they were charged for a service that 

37 Ill. App. 3d at 149; Sutherland 254 Ill. App. 3d 

Here, Goose Island has made that it was misled into using electrical service it 

lransfer debit" mysteriously appeared on its bill 

al is dent as to the exact source of the charge, 

ally subject to charges that are transferred 

did not need or request but, rather, 

as Xby an occult hand. Although 

as noted above, Goose Island 

&om one of its accounts to 

matter, Goose Island &dosed that con 

that is pending before the I 

note that during the oral argument ofthis 

peal, it is proceedmg with a parallel claim 

subject matter as in the present case. 

dispute over utility rates. Thus, the 

ive regulations. As such, the tri& 

We therefore &rm the judgment of 

We find that Goos 

matter is properly before 

court properly dismissed 

the trial court 
I 

i Affirmed 

CAMPBELL, P J., with OBRIEN ani NEVILLE, JJ , concurring. 
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